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THE INTERNET ARCHIVE

Non-profit
founded in 1996
based in San Francisco, USA.

“building a global archive of Internet sites ' " |
and other cultural artifacts in digital form"”. gi= o4

e R

~ Girl2k, Public domain, Wikimedia Commons

ol
Hachette v. Internet Archive N “1 S 3/16

INTELLECTUAL
PROPERTY AND
SUSTAINABLE INNOVATION



THE INTERNET ARCHIVE

Some of the IA's projects: A colossal scale:

e Software Archive e 835 billion web pages

e Archive-It e 44 million books and texts

e Political TV Ad Archive e 15 million audio recordings
(including 255,000 live concerts)

e |nternet Archive Scholar o , , ,
e 10.6 million videos (including 2.6

* Open Education Rgsources million Television News programs)
e NASA Images Archive e 4.8 million images

 Wayback Machine e 1 million software programs
e Open Library
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INTERNMET ARCHIVE

hitpwww . fdunl.pt/FD/1 9971998 htm

WAYBACK MACHINE

INTERNET ARCHIVE
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Preservation of the web through web
crawlers (robots) and user action.
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12 .Jan 1908 - 24 Apr 1000

Ano Lectivo 1997/98

A Faculdade de Direito da Universidade Nova de Lisboa iniciara as aulas do 1® ano
do curso de Direito em Setermnbro de 1997,

O acesso a esta Faculdade processa-se junto do Ministério da Educacio nos termos
gerais definidos para as universidades publicas.

Codigo da Faculdade: 0911
Codigo do Curso (Direito): 153

Indice do contetido desta pagina

#® Condicoes de acesso

% Plano de Estudos - Disciplinas do 1° ano

% Resumos dos Programas/Disciplinas do 1° ano
% (Calendario Escolar - Ano Lectivo de 1997/98

CondicoOes de acesso

0 acesso a Licenciatura em Direito segue as regras do Regime Geral de Acesso
ao Ensino Superior.

* Numerus clausus: 100 vagas.

¢ Provas especificas: Filosofia e Portugués ou Historia.
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OPEN LIBRARY - OPENLIBRARY.ORG

Open Library: Digital Lending Library .
openlibrary.org (2006)

GEDLIBRARY  wewshwss  Goomre  ro- o = [luk I = ldea: to create "one web page
for every book ever published"

M (NTERNET ARCHIVE | D:)ar?.:‘ ‘ Portugués (pt) (31 v |

Bem-vindo a Open Library

Leia Livros Gratuitos da

EE L= Biiolecs Oiliie 2?; Yearly Reading faic;}r:gasnhe seus livros . . . .
R " < | %H] o Digital Lending Library
First: partnership with second-

hand store
«Right now, if you want to link to a book on the web, the main place . . . .
people go is Amazon. It's kind of a bad idea for one commercial site Then: Pad rtnershi PS with libraries.

to be the definitive source for book information on the internet(...)» 11 di glt al COpiES and books

Aaron Swartz (co-founder)

Trending Books
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OPEN LIBRARY - CONTROLLED DIGITAL LENDING

Controlled Digital Lending (CDL)

Building a Collaborative Digital Collection: A Necessary
Evolution in Libraries (2011), Michelle M. Wu.

White Paper on Controlled Digital Lending of Library Books
(2018), David R. Hansen & Kyle K. Courtney

«The Digital Problem»: How can

libraries exist in the Internet?
First-sale doctrine / Exhaustion principle
Fair use

«permits libraries to do online
what they have always done
with physical collections under
the first sale doctrine: lend

books.»
e Digitalization (scanning) of

ohysical books

e Maintaining a ratio 1:1 using
DRM
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COVID-19 PANDEMIC - NATIONAL EMERGENCY LIBRARY

Covid-19 lockdowns

National Emergency Library COVID-19
‘ . LOCKDOLIN
Lending ratio: 1:1 -->1:10000 IN EFFECT

Justification: the "unprecedented global and |
immEdiate need for access to reading and Brandon Gregory, CC BY-SA 4.0, via Wikimedia Commons
research material", due to the closures of

physical libraries worldwide.

Publishers sued, and the project shutdown after 12 weeks.

1 1=\
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JUDICIAL CASE

Plaintiffs: Timeline:

4 publishers: Hachette, Penguin Random Presented: June 1 2020
House, HarperCollins, and Wiley First instance: March 2023.
Scope: 127 books Appeal: September 4, 2024
Defendant:

Internet Archive Result:

(arguing fair use defense) e Courts: fair use defense fails in

all 4 factors
e Controlled Digital Lending
deemed illegal

|
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FAIR USE FACTORS

Reminding the 4 fair use factors

e 1) the purpose and character of the use, including whether such use is of
a commercial nature or is for nonprofit educational purposes;

e 2) the nature of the copyrighted work;

e 3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and

e 4) the effect of the use upon the potential market for or value of the
copyrighted work.

\If
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FAIR USE FACTORS

Purpose and character of the use (factor 1)

Tr an SfO rm ativ e? (Does it adds something new, with a further purpose or different character, c ommer Ci a I?

The court decided that this use is not transformative:

Sony: (time-shifting)

Transformative because it was
a unique efficiency not
widely available at the time,
not offered by the plaintiff. It
enabled a viewer to see a work
he had been invited to witness
in its entirety for free.

On IA: the publishers never
“invited” readers to read their
books for free.

altering the original with new expression, meaning, or message?)

TVEyes:

(allowed users to view
segments of TV programs)

i

at least somewhat
transformative” because
it improved the
efficiency of delivering
content.

Google Books:

Transformative because it
expanded the utility of the
originals. The “snippet view”
search function allowed
users to search the text and
view snippets of it online.

Full copies were used, but
not  publicly  available.
(Factor 3)

X

> |Internet Archive

Some change in nature but not
transformative, merely derivative.

|A’s digital books compete directly
with Publishers’ eBooks

Hachette v. Internet Archive
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FAIR USE FACTORS

The effect of the use on the potential market for or value of the works (factor 4)

(A competing substitute for the original? Could deprive the rights holder of significant revenues?)

A) IA does not disprove market harm

(Fair use is a defense in a case where a prima facie copyright
infringement is established, therefore the burden of proof falls on
the defendant)

Evidence brought:

e After the |A shut down NEL, OverDrive checkouts
decreased in June 2020.

e Hachette's print and eBook sales decreased by 21%
and 29%, respectively.

e “no statistically significant evidence” that either
inclusion in 1A’s library or increased lending through
the NEL harmed print sales rankings on Amazon

The court was not convinced:

- Causality. It could have been for other reasons

- Methodology: Eg: IA used Amazon sales rankings for print editions instead of print revenues,
eBook Amazon sales rankings, or eBook revenues.

Publishers claimed to be harmed but did not provide empirical data. The court:

e «we routinely rely on such logical inferences where appropriate in assessing the fourth fair
use factor».

e «Thus, we conclude it is “self-evident” that if IA’s use were to become widespread, it would
adversely affect Publishers’ markets».

e «To the extent IA faults Publishers’ lack of empirical data, it forgets the burden of
proofs.

e «if IA’s practices were to become unrestricted and widespread, it would decimate Publishers’
markets for the Works in Suit across formats.»

» «lA offers effectively the same product as Publishers—full copies of the Works—but at no
cost to consumers or libraries.» - satisfactory substitute for the original (unlike Google Books).

Hachette v. Internet Archive
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FAIR USE FACTORS

The effect of the use on the potential market for or value of the works (factor 4)

(A competing substitute for the original? Could deprive the rights holder of significant revenues?)

B) Any public benefits of IA’s Free Digital Library do not outweigh the harm to Publishers’ markets

«IA’s argument regarding the public interest is shortsighted. True, libraries and consumers may
reap some short-term benefits from access to free digital books, but what are the long-term
consequences? If authors and creators knew that their original works could be copied and
disseminated for free, there would be little motivation to produce new works.»

«With each digital book IA disseminates, it deprives Publishers and authors of the revenues due to
them as compensation for their unique creations.»

~o|¢’.
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SOME COMMENTS

In my opinion, the decision seems:

Biased

e Zero thought is given on the role of libraries and access to knowledge in the digital age. Only the
rightholders perspective is considered.

e The court often resorts to the pandemic scenario for reasoning and arguments concerning CDL
in general. However, pandemic arguments only work against |IA, never in favor.

e |t holds an overly expansive view on market harm: one lost sale = market harm.

Alarmist

e The tone and arguments are not in line with the experience with traditional libraries, which
always existed, or IA, which exists since 1996.
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SOME COMMENTS

Extra
e Other points of interest to explore:
o Digitalizations are not ebooks.

o Scanning of books as derivative work? (where is the expressive creation and originality?)

e Open questions:
o In the EU:
= |A would be illegal, but e-lending would be fine?
o QOther legal cases to follow
o Threat to the preservation of the Internet
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Thank you!
<3
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